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In December 2020, Gabrielle Clark sued a Las Vegas, Nevada, school in federal court.’ She alleged 
that the public charter school—a part of the New York-based Democracy Prep network—had 
violated her son William’s constitutional right to free speech. According to Clark’s lawsuit, the 
school’s mandatory “Sociology of Change” course required students to categorize themselves 
as either “oppressor” or “oppressed,” based on their race, sex, sexual orientation, gender iden- 
tity, and religious faith, and otherwise compelled students to parrot school-approved speech. 


Democracy Prep had added the Sociology of Change course to the school’s required curriculum 
without notifying parents or making course materials available for prior review. Students were 
not allowed to opt out of the course, or opt out of any required course activities, including the 
requirement that students self-identify as being part of various oppressor or oppressed groups. 


William, a Christian heterosexual male whose mother is black and whose late father was white, 
refused to participate. The school threatened to withhold his diploma if he would not complete 
the course. The teacher gave him a failing grade. 


The federal judge handling the case allowed the lawsuit to proceed, stating in a hearing that 
Clark was “likely to succeed on the merits” of his claim since the school had “likely compelled” 
speech. In April 2021, on the eve of trial, the school finally relented, agreeing to let Clark opt 
out of the class and expunge his failing grade.” 


Clark’s litigation strategy was trailblazing, but his story is hardly unique. Across America, 
public schools have adopted curricula, training programs, and other required activities that 
impart racially charged messages—not only for high school seniors but in classes for very young 
elementary school students as well. In some cases, schools have even compelled students, 
faculty, and staff to affirmatively endorse school-approved racial messages. 


e A Cupertino, California, public school directed eight- and nine-year-olds to “deconstruct” 
their racial identities and rank themselves according to their “power and privilege,” as a 
required exercise in a third-grade math class. 
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e A Philadelphia public elementary school ordered fifth-graders to march across an 
auditorium stage bearing signs that read “Jail Trump” and “Black Power Matters” in a rally 
celebrating “black communism.” 


@ The Buffalo school district adopted an “emancipatory curriculum’; its “pedagogy of libera- 
tion” instructed students that “all white people play a part in perpetuating systemic racism.”5 


Students are not alone. Public school teachers and staff, as well as other government employees, 
have also faced mandatory training sessions as conditions of their employment. 


e A Springfield, Missouri, middle school compelled teachers to locate themselves on an “oppres- 
sion matrix”; teachers were required to “consent” to the dictates of “social justice work.”® 


e Portland public schools have required teachers to attend weekly “antiracism” training 
sessions that divided faculty along “lines of oppression”; faculty were advised that they had 
to profess the beliefs taught in the sessions and could lose their jobs if they did not reorient 
their classroom instruction along the prescribed lines.” 


e The San Diego Unified School District, in addition to forbidding teachers from requiring 
that homework be turned in on time as part of an antiracism initiative, required faculty to 
attend mandatory training sessions that accused public schools of the “spirit murder” of 


black babies and required teachers to admit their “white fragility.’ 


Chances to opt out of these curricula and training sessions are either not presented at all, or 
dissenters are severely shunned.? 


Tellingly, many of the schools pushing these radical curricula are failing their students, at least 
in terms of teaching traditional competencies. In the Buffalo schools following the emancipa- 
tory curriculum, 80% or more of fifth-graders fail to meet state reading and writing require- 
ments. The Philadelphia school requiring students to participate in racially charged rallies has 
an even greater record of failure, with more than 90% of sixth-graders missing state reading 
and writing targets. 


> 


Unsurprisingly, many parents and teachers across the country have been troubled by these 
developments. Critical Race Theory (cRrT) is unpopular with the public, especially when 
details of specific practices are made clear. For the abstract question of whether people 
support CRT, a YouGov/Economist survey conducted June 13-15, 2021, found that many 
Americans didnt know what it was; but of those who did, 56% opposed it while 38% supported it.'° A 
Morning Consult/Politico poll showed 29% opposed, 19% in support, and the rest unsure.”* But 
when specifics of CRT are put in front of respondents, opinions become even more negative. 
An April 2021 Competitive Edge Research survey asked whether schools should “assign White 
students the status of ‘privileged’ and assign nonwhite students the status of ‘oppressed’ ” On this 
question, 96% of people were opposed. Another question read: “Teach that White people are 
inherently privileged, while Black and other people of color are inherently oppressed and 
victimized. Should schools in your area teach that or not?” Fully 82% opposed this idea, with 
just 18% in favor.'* Republicans and independents were strongly against these questions, but 
few Democrats were strongly in favor, either. 


As a result, some have begun to push back. In recent months, teachers and parents, like Gabrielle 
Clark, have filed lawsuits challenging aspects of public school systems’ race and equity initiatives. 
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e A group of parents in Loudoun County, Virginia, sued the public school system for infring- 
ing on First Amendment free-speech rights and unconstitutionally discriminating on the 
basis of race." 


e Parents in eastern Pennsylvania sued their local school district after the superintendent 
refused to allow them to opt out of required class exercises on “white fragility?’"4 


© Stacy Deemar, a white teacher in a K-8 school district in Evanston, Illinois, sued the school 
for violating Title VI of the 1964 Civil Rights Act, as well as the federal constitution.*5 


Parental discontent has also spurred political reaction. In May, the school board, city council, 
and mayoral races in Southlake, Texas, a Dallas suburb, centered on the school’s “cultural com- 
petence action plan’; candidates opposing the racially charged program won every election, 


with each successful candidate winning more than two-thirds of the vote.’® 


Elected officials have taken notice. Legislators in at least 25 states have introduced bills aimed 
at curtailing various forms of racial instruction and indoctrination of the sort seen in public 
schools in Buffalo, Cupertino, Las Vegas, Philadelphia, Portland, San Diego, and Springfield.’ 
Several of these have become law, including, as of this writing, enactments in Arizona,'® Arkan- 
sas,'? Idaho,”° Iowa,”? New Hampshire,”” Oklahoma,”> Tennessee,”* and Texas.”* In addition, 
the Florida Board of Education adopted a new rule clarifying its education standards and lim- 
iting the teaching of certain racially charged theories and materials.*® More legislation and 
rulemaking is almost certain to follow.?7 


These legislative efforts have varied in scope and approach. Some commentators have cast the 
past several months’ virtual tug-of-war over K-12 curricula as “the latest battleground in the 
culture war”;?® public debate has often been heated.”® This issue brief is designed to add some 
light by elucidating basic principles that policymakers should consider in crafting legislative and 
other responses and by presenting model legislation, drawn from existing templates in many 


states, that should conform to these principles and pass constitutional muster. 


“Critical Race Theory” is the term commonly applied in public debates to controversial racially 
charged curricula and initiatives in the public schools, as well as various parallel trainings and 
programs commonly being adopted in school and other settings. Manhattan Institute senior 
fellow Christopher Rufo, in particular, has pointed to the links between what parents are react- 
ing to in their children’s public schools and the conceptual framework developed decades ago 
by a previously obscure group of law professors and social scientists.3° 


The term “Critical Race Theory” was coined by a small group of legal academics who gathered 
in 1989 for a workshop at the University of Wisconsin, titled “New Developments in Critical 
Race Theory.”3* The Critical Race Theory movement was an offshoot of, and a reaction to, an 
earlier legal-academic movement, Critical Legal Studies, which was, in the words of its found- 
ers, a “peripheral corner of legal academia.’ Its adherents, known as “crits,” were engaged in a 
“struggle to create a more humane, egalitarian, and democratic society:>* Critical Legal Stud- 
ies drew inspiration from the “legal realist” movement, which emerged at Yale and Columbia 
Law Schools in the 1920s and 1930s and disdained the “formalisms” of the law in lieu of an out- 
come-driven jurisprudence consistent with Progressive principles.*> The crits also drew from 
the eponymous “critical theory,’ another interwar school of thought centered at the Marxist 
Institute for Social Research at the University of Frankfurt, which rejected “detachment” and 
“neutral” scholarly principles and sought instead “to hasten developments which will lead to a 
society without injustice.”34 
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The Critical Race Theory scholars departed from their progenitors in centering their discus- 
sion on race.35 (Some of them even accused the other crits of behaving in “imperial” fashion 
and “silencing” minority scholars’ views.)?° 


Although scholars who have embraced the Critical Race Theory moniker are not monolithic, 
they are broadly committed to reinterpreting civil rights law “in light of its ineffectuality.” Cer- 
tain tenets are common among scholars in the field: 


e Racism is ordinary, ubiquitous, and “endemic” to American life; 
e Racism explains all observed disparities among contemporary racial groups; 


e Cultural norms such as “legal neutrality, objectivity, color-blindness, and meritocracy” per- 
petuate inequality and group dominance; and thus “race liberalism’ must be rejected in favor 
of “race consciousness’; 


e An “insistence on subjectivity” because true insight into the real operation of American life 
is gained through the “lived experience” of racism by “people of color”; and 


© White people are necessarily complicit in racism by way of their adherence to, and benefit 
from, dominant cultural norms that invest them with sociopolitical capital (“whiteness”) .37 


Initially, Critical Race Theory was confined to the niche circles of legal academia from which 
it originated.3* More recently, its core ideas have been applied and expanded to an array of 
disciplines, including education. Professors Gloria Ladson-Billings and William F. Tate IV at the 
University of Wisconsin-Madison wrote a seminal article in the field in 1995, titled “Toward a 
Critical Race Theory in Education.”3 Ladson-Billings applied the precepts developed by legal 
Critical Race Theory scholars to attack “colorblindness, meritocracy, deficit thinking, linguicism, 
and other forms of subordination” in the education context.4° Those who have applied Criti- 
cal Race Theory to education also draw heavily on “critical pedagogy,’ a distinct school of aca- 
demia that itself borrowed heavily from Critical Race Theory scholars.** Critical pedagogy views 
“curriculum as a form of cultural politics” and argues that “knowledge should be analyzed on 
the basis of whether it is oppressive or exploitative, and not on the basis of whether it is ‘true? ”4? 


Some have claimed that Critical Race Theory has nothing to do with the racially charged 
curricula and trainings that are becoming commonplace in public schools. For example, 
Randi Weingarten, president of the American Federation of Teachers union, insists that 
“critical race theory is not taught in elementary schools or high schools.”*3 To be sure, that 
statement is broadly true in a literal sense: it would be the rare secondary school, indeed, that would 
assign to its students the writings of Critical Race Theory scholars such as Derrick Bell, Richard 
Delgado, Charles Lawrence, Kimberlé Crenshaw, or Mari Matsuda—or their education-field 
heirs like Ladson-Billings and Tate. But the ideas developed and espoused in Critical Race 
Theory scholarship certainly do inform modern educational pedagogy. And belying Weingarten’s 
claim, the national meeting of the other large teachers’ union, the National Education Associ- 
ation, recently passed a resolution affirming its commitment to a “curriculum ... informed by 
academic frameworks for understanding and interpreting the impact of the past on 
current society, including critical race theory”; and allocating significant new union resources to 
providing “an already-created, in-depth, study that critiques empire, white supremacy, 
anti-Blackness, anti-Indigeneity, racism, patriarchy, cisheteropatriarchy, capitalism, ableism, 
anthropocentrism, and other forms of power and oppression at the intersections of our society.’+4 


To be sure, the teachers and administrators implementing racialized curricula, initia- 
tives, and training programs are more likely to have read popular modern books by Boston 
University history professor Ibram X. Kendi*> or diversity trainer Robin DiAngelo*® than 
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they are the writings of law professors associated with Critical Race Theory. But “pop anti- 
racism” authors themselves derive many of their premises from congruent Critical Race The- 
ory scholarship.*” Unambiguously, the principles developed by Critical Race Theory and critical 
pedagogy scholars have infused many public schools. A 2019 study** by the James G. Martin 
Center for Academic Renewal found that the most assigned author at the education schools at 
three leading public universities—the University of Michigan—Ann Arbor, the University of North 
Carolina—Chapel Hill, and the University of Wisconsin-Madison—was the aforementioned Gloria 
Ladson-Billings, who is “known for her groundbreaking work in the fields of Culturally 
Relevant Pedagogy and Critical Race Theory.’49 Other Critical Race and critical pedagogy schol- 
ars dominated the most assigned reading lists at these schools. 


As noted in a Manhattan Institute issue brief, “Woke Schooling: A Toolkit for Concerned 
Parents,” using the term “Critical Race Theory” to describe what’s happening in the public- 
education context is perhaps both underinclusive (not everything parents are objecting to in the 
school context derives directly or indirectly from Critical Race Theory scholarship) and over- 
inclusive (as a body of scholarship originating in law schools, Critical Race Theory certainly 
includes concepts not used in public school settings).5° 


In any event, the debate over whether Critical Race Theory is the appropriate moniker for 
what has been happening in many public schools is something of a sideshow. Almost 20 years 
ago, Kimberlé Crenshaw, a founder of the movement, suggested that Critical Race Theory was 
“now used as interchangeably for race scholarship as Kleenex is used for tissue.’5* The exact 
academic pedigree vehicle of various curricula, initiatives, and training programs observed at 
public schools and other public institutions matters less than their substance. The fundamental 
question involves not what we call these ideas and programs, or their origins, but their appro- 
priateness—and the appropriateness of the legislative responses being promulgated in response. 


> 


Legislative efforts reacting to parental concerns about Critical Race Theory-laden school 
curricula and programs have prompted fierce pushback from some quarters, across the 
political spectrum. The quality of such pushback has varied. Some of the criticisms of 
Critical Race legislation have been disingenuous—arguing about nomenclature or claiming that 
legislators or activists have not read enough legal scholarship to have a legitimate 
opinion on K-12 children being forced to recite self-deprecating pledges, publicly to admit 
their “privilege,” and to apologize for their “complicity” in current racial inequities. Others have 
engaged in various motte-and-bailey arguments: suggesting that objections to Critical Race 
programs in schools are principally about downplaying genuine historical atrocities like chattel 
slavery, Jim Crow laws, and the like; while insisting, as does Randi Weingarten, that Critical Race 
Theory is not actually “taught” in secondary schools. 


That said, various scholars and thought leaders have raised genuine concerns that certain of 
the legislative proposals responding to racially charged pedagogy have overreached, and thus 
raise constitutional concerns, or that they might be counterproductive.*? Although a complete 
assessment of every piece of legislation already introduced in a majority of American states is 
beyond the scope of this issue brief, it is worth spelling out what responsive legislation in this 
context should not do. Bills responding to concerns about Critical Race Theory should not: 


e Stifle the marketplace of ideas. Such concerns are particularly significant in the context of 
higher-education institutions, which have historically embraced principles of academic free- 
dom and whose curricula have been granted significantly greater constitutional protection 
than K-12 schools. When it comes to secondary and elementary education, however, public 
school curricula have long been set by state and local elected officials. 
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¢ Proscribe or discourage classroom discussion of race and racism, past and present. In particular, 
legislation should not encourage schools to “whitewash” history by failing to teach adequately 
historical atrocities committed in the name of race. Although limiting such discussions does 
not appear to be the intent of the overwhelming majority of Critical Race Theory-inspired 
legislation introduced around the country, poorly drafted statutes could unintentionally 
deter appropriate instruction. 


© Condition curriculum on individual student “discomfort” or “distress.” Schools necessarily teach 
an array of texts—and convey historical lessons—that may make some students uncomfort- 
able. While pedagogy should be age-appropriate, the contours of the K-12 curriculum should 
be affirmatively developed by elected officials, state and local, without giving implicit “veto 
power” to subjective student or parent concerns. 


© Strain school budgeting. State legislatures should weigh the cost and benefits of all require- 
ments placed on the schools they oversee. The model legislation proposed here exempts 
smaller schools from proposed transparency and other reporting mechanisms. Legislation 
should also be sensitive to enforcement mechanisms, particularly those that would empower 
private damages lawsuits, which might have the unintended effect of directly or indirectly 
straining school budgeting. 


© Undermine educational pluralism in non-district schools. Schools that students and their fam- 
ilies attend voluntarily should have a greater degree of freedom in approach. The model leg- 
islation proposed here would apply to public charter schools attended voluntarily only by 
requiring transparency (so that choice to attend such a school is informed) and prohibit- 
ing compelled speech (which is constitutionally proscribed). The model legislation would 
not apply to private schools attended voluntarily, even if such schools receive some direct 
or indirect state support. 


Good legislation responsive to concerns about racially charged pedagogy in the schools should: 


e Facilitate greater transparency. One reason that parental concern about Critical Race 
Theory-inspired pedagogy in the public schools erupted in the last year is that widespread 
online schooling afforded parents a window into their children’s classrooms. As a general 
matter, such transparency should be the norm, not the exception. Legislators should endorse 
solutions that empower elected officials—including local school boards or other elected 
governmental actors charged with educational curriculum—rather than delegating such 
decisions to unelected bureaucrats, lawyers, and judges.>3 Ensuring that parents are fully 
informed about schools’ curricula, initiatives, and trainings in this context will offer built-in 
feedback—informing the electorate and elected officials alike. 


© Prohibit government-compelled speech. Under the U.S. Constitution, the government cannot 
compel speech: “The right to speak and the right to refrain from speaking are complemen- 
tary components of the broader concept of ‘individual freedom of mind? ”54 This princi- 
ple has been clearly established as a matter of First Amendment law in the context of public 
education since 1943, when the Supreme Court struck down a West Virginia requirement 
compelling students to salute the American flag or recite the pledge of allegiance in public 
school in West Virginia Board of Education v. Barnette.>> To be sure, schools necessarily have 
significant control over student speech in a certain sense; there are right and wrong answers 
on tests. But the Barnette decision makes clear that it is a “fixed star in our constitutional 
constellation . . . that no [government] official, high or petty, can prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to 


confess by word or act their faith therein.”>° 
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© Clarify public school curricular choices. Teachers, like students, do not “shed their 
constitutional rights to freedom of speech or expression at the schoolhouse gate.’5” But in 
the public school context, in performing their official duties, teachers are acting as agents 
of the state—essentially giving voice to government-approved speech. State legislatures 
and other elected government officials have significant constitutional authority to direct 
such speech>*— including by preventing public school teachers from engaging in offensive 
classroom speech such as using racial epithets or presenting age-inappropriate material.59 
And state legislatures and state and local boards of education, of course, regularly do make 
curricular decisions—including recent controversial decisions in some states to embrace 
Critical Race Theory-adjacent curricular choices.°° Many such choices have been unwise, 
in our view—but, in most cases, not outside state governments’ constitutional authority. 


> 


The proposed model legislation that appears below is offered as a tool for elected officials 
to consider in crafting legislation responsive to Critical Race Theory-infused pedagogy, 
consistent with the aforementioned principles. The model legislation includes two substantive 
sections, (2) and (3), the former oriented around transparency and the latter around compelled 
speech and curricular content. Although the proposed model bill is crafted with constitutional 
limits in mind, it does not push the outer bound of what is constitutionally permitted for state 
legislatures, and some state legislatures could go further without running afoul of federal law. 


Scope. As drafted, this model legislation applies only to public elementary and secondary schools 
and their governing apparatus, not to public colleges and universities, other government enti- 
ties, or private schools or contractors with government linkages. 


In not applying to private schools that receive state aid—which might include direct appro- 
priations or voucher-type programs that offer scholarship support to students—the model bill 
supports broad principles of educational pluralism. Private schools regularly adopt curricula and 
requirements that would not be permissible for a public school. Religious schools, for instance, 
often have “statement of faith” requirements for participating students. 


The bill does not apply identically to public charter schools, under the rationale that state leg- 
islatures should also broadly embrace educational pluralism when school attendance decisions 
involve a high degree of parental choice. Two of its core features, however, do apply to char- 
ters. The bill applies transparency requirements to public charter schools, in order to facilitate 
informed choice, though legislatures may wish to exempt smaller charter schools—like smaller 
school districts—from such requirements, given the cost of compliance. The model legislation, 
as well as clear constitutional law, would also prohibit government-compelled speech—like that 
involved in William Clark’s litigation in Nevada—in public charter schools. 


The model bill does not apply to public institutions of higher education. Unlike for public 
K-12 schools, no state government requires compulsory attendance at a college or univer- 
sity. The legal parameters governing how state elected officials interact with public university 
curricular decisions are very different from the K-12 context; long-standing Supreme Court 
precedent protects “academic freedom” in public institutions of higher education, including not 
only “the independent and uninhibited exchange of ideas among teachers and students” but also 
“autonomous decision making by the academy itself”®’ This autonomy is not unfettered. State 
universities cannot compel student, staff, or faculty speech,°? and a state legislature could 
affirmatively clarify these constitutional protections with separate legislation. But such a law 
would have to be significantly more narrowly tailored and carefully worded than would be 
required in the K-12 context.° Similar, though less exacting, requirements would apply to other 
state-employment scenarios outside the education context. 
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Substance. In terms of substance, the model legislation focuses on the principles previously 
articulated: transparency, compelled speech, and curricular content. The proposed transpar- 
ency requirements are relatively narrow and precise, in order to avoid undue compliance bur- 
dens on already-pressed school administrators and staff. 


The content prescriptions in the proposed legislation are also narrow. The bill focuses on four 
core concepts or beliefs, distilled from various state bills on the subject: 


1. That the United States or the state is “fundamentally and irredeemably racist or sexist”; 


2. That individuals are “inherently racist, sexist, or oppressive” by virtue of “race” or other 
intrinsic characteristics; 


3. That individuals are personally “responsible for actions committed in the past by other mem- 
bers of the same’ race or other intrinsic characteristics; and 


4. That individuals’ “moral character is necessarily determined” by race or other intrinsic 
characteristics. 


Our model bill purposely focuses on value-laden judgments, particularly those involving indi- 
vidual identity. Moreover, in keeping with the “light touch” of the proposed model legislation, 
the bill would not directly proscribe the teaching of even these concepts. Rather, the model 
bill would prevent public schools from compelling students, faculty, and staff to affirm these 
ideas; and would allow students, faculty, and staff the right to opt out of any “training, seminar, 
continuing education, orientation, or therapy” requirements imparting these ideas—whether 
or not such activities involve compelled speech. The model bill does offer some suggested 
language for state legislatures that wish to embrace a more proscriptive approach. 


The model legislation also prohibits schools from requiring or rewarding specific political, 
policy, or social activism as a substitute for or adjunct to teaching and learning. While there 
certainly may be value in “hands-on” applications of various social-studies instruction, we ques- 
tion whether K-12 education is the appropriate nexus for the same, particularly in light of the 
fact that student attendance is compulsory, student minds are yet unformed, and there is the 
potential for teachers and administrators to co-opt scarce student time for their own political, 
policy, or social-reform objectives. 


Finally, the model legislation prohibits end runs around its requirements through outside 
contracts, by preventing schools from using public funds to “contract with, hire, or otherwise 
engage” outside consultants and trainers for purposes of political and social advocacy or to 
compel students, faculty, or staff to affirm the four core concepts or beliefs outlined in the leg- 
islation. Schools could hire consultants and trainers to impart such concepts if they expressly 
clarified that the ideas were not school-sponsored or supported and if students, faculty, and 
staff had the right to opt out of such programs. 


The model bill purposely avoids proscribing the teaching of concepts based on the subjec- 
tive perceptions of students, faculty, or staff. The elevation of so-called lived experience over 
objective deductive and inductive analysis is a hallmark of Critical Race Theory; it should 
not be embraced by its critics.°4 That said, much of the public commentary suggesting that 
enacted crt legislation has, in fact, hinged on individuals’ subjective perceptions has simply 
misrepresented the statutory text in question. For example, an opinion piece in the New York Times 
authored by Kmele Foster, David French, Jason Stanley, and Thomas Chatterton Williams claims 
that Tennessee's law bans “any teaching that could lead an individual to ‘feel discomfort, guilt, 
anguish or another form of psychological distress solely because of the individual's race or sex: ”®° 
But that is not what the Tennessee legislation does; rather, the law prohibits public schools from 
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promoting the idea that an “individual should feel discomfort, guilt, anguish, or another form 
of psychological distress solely because of the individual's race or sex”°°—something quite dif- 
ferent indeed.°” Similarly, although certain states’ crT legislation has prohibited public schools 
or other state institutions from promoting “divisive concepts,” the actually enacted bills have 
expressly defined that term to include only normative-laden judgments premised on identity— 
similar to those articulated in the model legislation presented here®*—rather than relying on 
listeners’ subjective perspectives. 


The model bill does not prohibit any particular textbook, document, or course of study, beyond 
the prohibitions previously described. This omission should not be read to imply that such a 
provision would be legally problematic in the K-12 context; states have broad leeway to select 
and reject materials and curricula, and most such prohibitions would pass constitutional 
muster.°? Although a comprehensive review of alternative school curricula is beyond the scope 
of this issue brief, it is hardly surprising that some state bills have specifically singled out for 
exclusion the Pulitzer Center's 1619 Project study materials,”° based on the New York Times’ 
controversial series of essays,”* which have already been adopted by a reported 4,500 schools 
less than a year after its introduction.”” 


Enforcement. The proposed model legislation relies on state attorneys general and local district 
and county attorneys to enforce its provisions.”3 Some state legislatures may prefer also to cre- 
ate discrete mechanisms for private enforcement through civil litigation brought by parents, 
students, or employees, beyond those available as existing remedies under state or federal law— 
particularly when legislators lack confidence that executive-branch officials will actually enforce 
the law. Legislatures that decide to create an express private right of enforcement action should 
be exceedingly careful not to create the potential for “shakedown” lawsuits that could overly 
tax local school districts or, if filed against individual public employees, unduly interfere with 
government-employee contracting. Legislatures should be aware that in the absence of express 
language clarifying otherwise, some courts will infer an implied private right of enforcement 
action, regardless of legislative intent. 


Some crt bills have called for particularized penalties against teachers and school districts for 
noncompliance. Arizona's enacted statute, for instance, specifies that teachers violating the new 
law “shall be subject to disciplinary action, including the suspension or revocation of the teach- 
er’s certificate,” leaving the particulars to the discretion of the State Board of Education. The law 
also allows executive-branch officials to seek civil penalties in court against schools and state 
agencies involved in K-12 education, up to $5,000 “per violation.’’4 In addition to the political 
realities of such approaches, legislatures considering such penalty structures should consider 
the implications for public-employee contracting and on local school budgets. 


> 


In sum: children in primary and secondary public schools are being forced to admit their 
“privilege” based on race and other intractable characteristics of identity; to apologize for 
“complicity” in injustices that they could not possibly have created or influenced; and to recite 
self-deprecating pledges to “do better” Informed by the lens of Critical Race Theory and related 
analytical structures being taught widely in leading university schools of education, many public 
schools are eschewing “race liberalism” for “race consciousness,” as they work to disrupt “white 
comfort” on the path to “liberation.””> Far too often, students and public employees alike have 
been required to express identity-based opinions and worldviews, in clear contravention of 
constitutional prohibitions against state-compelled speech. 


Many parents are understandably outraged by these developments, and many elected officials 
are rightly taking notice and responding. The flurry of public attention and legislative activity 
has predictably spurred significant public debate, of varying quality. This issue brief is designed 
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to guide that debate as public officials consider how to react to this public concern. The model 
legislation offered in this issue brief is intended to provide best-in-class ideas to assist state leg- 
islatures as they tackle this complex issue. 


This issue brief has sketched out the basic case for reform legislation in this space and articulated 
the main principles that reformers should consider in adopting varying legislative approaches— 
considering the substance of reform legislation, its scope, and possible enforcement remedies. 
State lawmakers are welcome to adapt the appended model legislation in whole or part as they 
consider reforms in this area; Manhattan Institute scholars are available to comment on any 
proposed variations. 
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MODEL LEGISLATION 


SECTION 1. PURPOSES 
The purposes of the [Act Name Here] are: 


A. To ensure that schools provide transparency in the training and instructional materials used 
to promote diversity, equity, and inclsion and to give parents and students reasonable access 
to review such materials. 


B. To ensure that students, teachers, administrators, and other school employees recognize 
the equality, dignity, and rights of all persons and to discourage public schools from 
teaching ideas and concepts that are contrary to this aim. 


C. To ensure that public schools do not compel students to engage in political or social activ- 
ism or advocacy. 


D. To prevent government entities and actors from compelling students, teachers, administra- 
tors, and other public school employees to affirm prescribed speech or beliefs. 


SECTION 2: TRANSPARENCY IN TRAINING AND CURRICULUM 


A. The governing body of a public school, including public charter schools, shall ensure that 
the following information is displayed on the school website in an easily accessible location: 


(1). All training materials used for staffand faculty training on all matters ofnondiscrimination, 
diversity, equity, inclusion, race, ethnicity, sex, or bias, or any combination of these 
concepts with other concepts. 


(2). All instructional or curricular materials principally concerning nondiscrimina- 
tion, diversity, equity, inclusion, race, ethnicity, sex, or bias, or any combination 
of these concepts with other concepts. Such instructional materials shall identify, 
at a minimum: 


i. The title, author, organization, and any website associated with each material and 
activity; 


ii. A brief description of the instructional material; 
iii. A link to the instructional material, if publicly available on the Internet, 
or information on how to request review of a copy of the instructional 


material; and 


iv. The identity of the teacher, if the instructional material was created by the 
teacher. 


(3) Any procedures for the documentation, review, or approval of the training, instructional, 


or curricular materials used for staff and faculty training or student instruction at 
the school, including by the principal, curriculum administrators, or other teachers. 
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(4) Nothing in this subsection shall be construed to require the digital reproduction 
or posting of copies of the instructional materials themselves, where such repro- 
duction would infringe upon copyrighted material; but in such cases, original 
materials should still be linked, if possible, or provided upon request, as required 
under subsection (2)(iii) of this section. 


B. The information required by subsection (A) of this section shall be displayed online prior to 
the first instance of training or instruction, or, at latest, seven days after the training or instruc- 
tion. Such information shall remain displayed on the school website for at least two years. 


C. [A school whose governing board is responsible for the operation of schools with fewer 
than (X) students cumulatively is not required to post a list of learning materials and activ- 
ities pursuant to this section.] 


D. The attorney general or the district or county attorney for the district or county in which an 
alleged violation of this section occurs may initiate a suit in the district or county court in 
the jurisdiction in which the school district, public school, public charter school, or other- 
governmental entity responsible for the oversight of public secondary or elementary schools 
is located for the purpose of complying with this section. [The legislature can, in addition to 
injunctive relief, specify a fine or penalty according to state law.] 


E. An attorney acting on behalf of a school district, public school, public charter school, or 
governmental entity responsible for the oversight of public secondary or elementary schools 
may request a legal opinion of the county or district attorney or the attorney general as to 
whether a particular piece of training, instructional, or curricular material fits under this 
subsection. 


SECTION 3: CONTROLLING STATE SCHOOL CURRICULUM, PROTECTING 
AGAINST COMPELLED SPEECH, AND PERMITTING INDIVIDUAL OPT-OUTS 


A. No school district, public school, or governmental entity responsible for the oversight of 
public secondary or elementary schools, including public charter schools only with respect 
to subsection (A)(2) of this section, shall: 


(1) Permit teachers or administrators to require or make part of a course or award a 
grade or course credit, including extra credit, for: 


i. A student’s political activism, lobbying, or efforts to persuade members of 
the legislative or executive branch at the federal, state, or local level to take 
specific actions by direct communication; or 


ii. Participation in any internship, practicum, or similar activity involving 
social or public-policy advocacy. 


(2) Direct or otherwise compel a teacher, administrator, or student personally to affirm, 
adopt, or adhere to any belief or concept that: 


i. The United States or the state of [STATE NAME] is fundamentally or irre- 
deemably racist or sexist; 


ii. An individual, by virtue of sex, race, ethnicity, religion, color, or national 


origin, is inherently racist, sexist, or oppressive, whether consciously or 
unconsciously; 
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iii. An individual, by virtue of sex, race, ethnicity, religion, color, or national 
origin, should be blamed for actions committed in the past by other mem- 
bers of the same sex, race, ethnicity, religion, color, or national origin; or 


iv. An individual’s moral character is necessarily determined, in whole or in 
part, by his or her sex, race, ethnicity, religion, color, or national origin. 


[NOTE: States that wish to implement a more expansive law may include more prescriptive 
language to guide curriculum, beyond that merely protecting against compelled speech. One 
approach would be to include serial, severable listing of prohibited action items—e.g., “(a) pro- 
mote, (b) advance, (c) inculcate” the aforementioned concepts. Legislatures may wish to exempt 
public charter schools from this requirement, in order to promote educational pluralism, given 
that charter school enrollment is not mandatory; but in such cases, ensuring adequate trans- 
parency is paramount to inform parental choice.] 


(3) Use public funds to contract with, hire, or otherwise engage speakers, consultants, 
diversity trainers, and other persons: 


i. To engage students, teachers, administrators, and other employees in activ- 
ism or advocacy as described in subsection (A)(1) of this section; 


ii. To direct or otherwise compel a teacher, administrator, or student 
personally to affirm, adopt, or adhere to any belief or concept described in 
subsection (A)(2) of this section; or 


iii. To advocate concepts described in subsection (A)(2) of this section, unless: 


a. The school expressly makes clear that it does not sponsor, approve, 
or endorse such concepts or materials; and 


b. The school affords students, teachers, administrators, and other 
employees the opportunity to opt out of any speeches by or ses- 
sions with such outside contractors, as specified under subsec- 
tion (B) of this section. 


B. No school district, public school, or governmental entity responsible for the oversight of 
public secondary or elementary schools may require a student, teacher, administrator, or other 
employee of a school district, or public school to attend or participate in a training, seminar, 
continuing education, orientation, or therapy that promotes any concept described in sub- 
section (A)(2) of this section or any combination of these concepts. Public charter schools 
are excluded from this subsection, except as otherwise constrained by subsection (A)(2). 


C. Nothing in this section shall be construed as prohibiting: 


(1) Speech protected by the First Amendment of the U.S. Constitution or [Art. # of the 
State Constitution]; 


(2) Voluntary attendance in a training session, seminar, continuing education, orien- 
tation, or therapy, provided that no inducement or coercion for such attendance 


exists; 


(3) Access to sources on an individual basis that advocate concepts described in sub- 
section (A)(2) of this section for the purpose of research or independent study; or 
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(4) Discussion of concepts described in subsection (A)(z2) of this section or the 
assignment of materials that incorporate such concepts for educational purposes, 
provided that the public school expressly makes clear that it does not sponsor, 
approve, or endorse such concepts or materials. 


D. The attorney general or the district or county attorney for the district or county in which 
an alleged violation of this section occurs may initiate a suit in the district or county court 
in the jurisdiction in which the school district, public school, public charter school, or gov- 
ernmental entity responsible for the oversight of public secondary or elementary schools is 
located for the purpose of complying with this section. [NoTE: some state legislatures may 
also wish to delegate enforcement authority to the state superintendent of public education 
or other enforcement authorities, depending on executive-branch structure; or to create pri- 
vate rights of action to enforce. ] 


E. An attorney acting on behalf of a school district, public school, public charter school, or 
governmental entity responsible for the oversight of public secondary or elementary schools 
may request a legal opinion of the county or district attorney or the attorney general as to 
whether a proposed use of school resources would violate this section. 


SECTION 4: SEVERABILITY 
A. The provisions of this act are hereby declared to be severable. If any provision of this act or the 
application of such provision to any person or circumstance is declared or held to be invalid 


for any reason, such declaration or holding shall not affect the validity of the remaining por- 
tions of this act and the application of its provisions to any other persons or circumstances. 


John Ketcham and Timon Cline provided research support for this report. 
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